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JOHNSON & AL. vs. STERLING. 


"Apres from the court of the third district. 


* BonrensJ; deliverca the opinion oft the court. not obliged oom 
This action: was instituted against the defen- ey 
dant as surviving partner-of the firm ofA. &'S. ~ Pa 
* Sterling. “The plaintiffs. demand thessum. of ™ male ta 
$2,036 85 cents, as théyalleged balance : yet expenses afcol- . 
due on a note executed by the said A. & S. borne’ act . 
Sterling, in favor of the petitioners, for $4,248 net authorise : 
53, and also $101 80, for services rendered by charge ® fs , 
_one of the latter in collecting debts: which? he trouble. 
had received from the defendant, on’ account — 


of the note on which this suit is brought. 


Be 
dl 












| CASES IN THE SUPREME: COURT adi. 
— ‘In the answer, after the general i insue,” there i 
*. ~e-~= isa plea that the plaintiffs received  fromth 
Jommaon a defendant notes and dBligitions oh varic is 
| Srantine persons to a larger amount than the obligatié rf 
-.. due them; that thro’. their negligence ‘and * nis 2 
conduct in collecting. these claims, they lidve 4 
been lost, or i ultimate recovery - so endam. 
gered, that he “petitioners have made them” 
their own, It concludes with a demand i inre~" 
convention, and a prayer for intent against 
the plaintifB* °° “ * . ¥ 
« The cause was submitted to a pres who 
found a verdict in favor of the plaintiffs for $716. 
\ io, and that oneof the bondsreceived by them» 
as-collateral. security; should be.returned to 





























er oe. tg defendant. The judgment of ‘the court. { 
ee" affirmed the verdict for the money declared to 7. 
-. beidae, but-is »silent in ‘relation ‘to the bond. q 


The defendant appeated.. And the plaintiffs, 

under °the act of the: legislature, have serge a 

that the judgment of the rind be amend- he 

ed:in their favor. yo ix" | ie 
In the furst agroement asia into iow 

the parties in relation to thé: bonds, ard judg- Ff 

ment assigned to the plaintifis if! security of 

the debt now sued for, it was agreed that the 

claims so traheferred, should: be collected at 
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| diligence and-good faith the law requires from 


| es the stalin et the. _asbignor, he agreeing to is Dees - 


abe: pall: insteyetions he should reedive frm 


oe it might’be necessary to issue. Pe 


a second one- was made; in which 


- fe: ‘reciting that certain judgments had been 
»’ assigned-as-collateral security for a debt‘due 


by:A. é J;Sterling, to Mrs. Martha S. Johnston,, _ 


‘on whiéh: judgmetits, executions had- issued, . - 
-. and-twélve months bonis taken, it states, «the - 

-@lerk and sheriff of the parish will consider R.. 
‘Post Johnson;:or his agent,.as the only person 


to: be allowed to take said bonds out ofthe of 


- fice, or receive: the money due thereon, when 


collected,” gi 4 
» The«plantiffs have been accused of negli 
gence in the dischargeof the obligation; which 

it is alleged. they assumed by this agreement; 


“to collect’ these-debts without delay, by due 


course of law. ‘The plaintiffs, in-our/opimion, 
did notundertake to vollect these debts with- 
out delay, in due! course of law. They. were 
the agents of'the defendant, and their responsi- 
bility depends on their having acted ,with that 









r :of making: dee’ on the executions ee a 


* CASES IN'THE SUPRE ME COURT | | 


F Eis, District: those who transact the basinéss of others. i 
, BA see nothing in the evidence ‘whieh: would a a 
Jonsson & au. thorise us to’ impute a want of either to th 
‘\ Srmuuire. plaintiffs, . On. the edintrary):we' *see-a gre 
deal of: trouble taken, and: vexation st ere 
- for the benefit of the defendant. Ther 

pretence for holding»the plaintiffs re 
for the same diligence as' the. aaainbse 


tiable paper.. The debts cihgspdiitbesibh oh 

that description;’and 'the form: of the teaser * 
. excludes any such idea. “The cast * | 

that of Flower vs. M‘Micken, there the; 

undertook to. use all necessary steps 

lection of the debt, without delay; eek: no st 

stipulation: o:part of ‘the contract; the 

debts were as collateral security, and | | dl B 

we see nothinig which would have prevented _ 

the plaintiffs from’ enforcing’ the payment’ of | : 

their debt at any time since the assignment. . , J 

The obligation was for $4,248 55, on which | 

interest was agreed to be paid, at the rate of | a 

ten percent. from the time it fell due, viz. from” = 

the 22d of sal 1821.06 2 | 
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_ « April 1825, 
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Sheriff's aco’t of Nelson’s do. 1 - 
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Be 


"ied Saeetiee 
Phe @bove sums: deducted from.the princi- 
om leaves due'on the 24th November, 1 
$125070 Cents, for which the plaintiffs are en 
i tled/to- judgment, with interest at ten per cent. 
qj until paid) *The interestshas been calculated 7 
'@ on'the principle-estdblished in the case of 
BD Hynson vs. Madden & gl, Vol: 1, 571. ‘ 
'.. -In’addition, to the sum yet :due on the note, 
~ the plaintiffs claim the balance of an account 
@ annexed to theirpetition. © This result is ob-- 
tained by ¢fediting the sum'of $300 70 cents, 
% from the whole amount.. Whether the ac- 
» -eount be correct or not, this*credit is erro- 
/ — neously given. As ho imputation was made at 
‘the*time of payment by the consent of the 
débtor; the money must be applied to the ob- 
ligation he had most interest in discharging. 
We. have accordingly imputed it to the’note 


which was bearing ten per cent. interest. 


ee 


* 
4 





| _ CASES'IN-THE SUPREME COURT 
" Eastn.District. But the account itself is. subject, ry er 


4 : ps ane objections. One of the ‘items for in 
-Jouxsox & 41 that in whieh the defendantis charged 
: ‘Senne. fee, the plaintiff é is to pay his 
' secuting this suit, is of the: firet impr D 
we think cannot be supported, ‘The dl 
commissions onall the moneys. vollectedss iss 1 he 
untenable. We have already stated that, b 
the agreement the plaintifls became wash or t 
neys in fact of the defendant for the.c on. oF 
these debts. ‘The right to make this < ad, 
has ‘beeri supported oni a, clause fa ee act | 
passed between the:parties, by which it 18 €X- . 
_ pressed, that the expenses of collectionshall § . 
be borne by the Assignog. The claim cannot @ 
receive much assistance from this stipulation, # 
for it is nothing more than the obligation which'§ 
the law would have raised from the contract # 
of mandate, without an express agreement to qa 
that effect, -The case thep stands on-the orf 
‘peral principle which govetns transactions of, 
this kind, and so considered, the charge must’ 
be rejected... The only item of the r— 
which is admissible is $10 paid to counsel “ | 


advice. 


It is therefore ordered, adjudged and ae 
creed, that the judgment ofthe district court 9 





- opra.srare iaiatarretitiss 09 


pe annulledjavoided and reversed, and itis Hage. Diat 
“furthier” ordered: adjudged and decreed; that “524° 4 
thie plaintiffs'do recover of the defendant, the Jonson at. a 


| > gam of $1,260 70, withintereston 1,250°70, at Some. 
; 40 per cent. from the 24th of November, 1823, _ 
until paid, and costs of suit in both courts; and 
itis further ordered, adjudged and: decreed, 
that the plaintiffs do, previous to taking out ex- 
ecution, execute by public.act, and file with the 
clerk of the ‘district court, in: which the cause 
was tried, a transfer & assignment of the bonds 
of M‘Gehee: and Blackbourne, and M‘Gahey 
y and Nelson, or for all the remaining parts or 
‘i portions. of said bonds as may be due after de- 
| ducting the sums received by the plaintiffs arid 
pagent ito the defendant. . 


" Woodrosf Watts & Lobdel, for the defendant. 


AUBERT vs. BUHLER & aE: 


fe from the court of the third district. A 12moath's 
void if taken for 
Poitrer, J. delivered the opinion ‘ofthe court. more then athe 
This case originated in an application for an "es: 
may 


Sheriff 
injunction, and the grounds on which it is*pray- amend his re- 
turn after a 


ed for, are stated in the petition'to be: That contest, in 
which its vali- 


on an execution issued in favor of the heirs of dityisattacked. - 3 
Vot. m1. (N. 8.) 62 





CASES N THE SUPREME. GOURR | 
3 Raat, Dit District, Davenport ve. Charles Cousinard & others, one ¢ 
|. \ev~ the defendantsjn.that suit became the p 


AvBERT. ser of a.slave nemved.-Phillis, forthe’ wun 


| Bomume & ax. __ = 4™ of $599 87, for which he gave his. sn oy 


4 vod i may sheriff, at twelve months, for $600, and the pre-» 9 
* Theretumn dey, Sent plaintiff became,surety. thereto... That 9 


shent we®* the writ under, which: this property was sold, “ 


fed by negue. Was returnable onthe 19th day ofvApril, 1823; 9 
| Cur chet” & and-the -salé took. place on: the ist of'that — 
ar levy be Month. That the writ was-not. returned: into — 


HP «Made beforethe 440 office ofthe clerklof the court out of which f- 


Yeturn day, a 


woolen b° if issued untilthe 19th of April, 1824, nor the q 


q made after 


' bond until the 20th of August of the same year. 


That the ‘principal in-the obligation: has pro: 
perty enough to satisfy the same;and thatthe @ 


plaintiff is ready to furnish money ¢o,have:the 1 
discussion of said property carried inte .effect. 
By reason of all which premises it“is prayed | 


that the bond may be declared null and void; 
that the defendants may pay damages for ille- “ § 


gally proceeding to seize ‘the plaintiff’s pro. @ 
perty, and that an injunction may issue restrain- q 
ing them from all further proceedings, until the 
final judgment of the court; in the cause... 


The defendants pleaded the general issue, 4 , 


The.court on hearing, dissolved the injunction, : E 
and. the plaintiff appealed. j 








ith se 4 
*» "Phe inte iebtetatagee been telied’on wae Die a 
i. in thie court to obtain a reversal ofthe deck = nw 
a sion of that ofthe firstinstanee. yeh ] 
~1. ‘The twelve'mionths bondis onsite for a. Bomunit & a2. q 
Aout amount! erp — ‘interest and “4 



























: +2, That ae the sheriff did not'pase the’ oa 2 
5 and take the bond untilafter the return’ day'of 

t the fieri facias had been’ out, ‘nd thie weit epi 

> red, the bond was null and void. © . 

' aan tie Roel: MANS aoe te Tee at 

, 7 judgment (even supposing ‘it in other respects 


ok 
™ ~~ > wr Bs a we et no a! mag - 4 ~ > w La idee 
“ EOE OE ST aa ee ee ee S ee 


valid) it not having been returned — 
astoegune as the law requires. 
“ae reper pyeealy re — be 
firet discussed. 
' And lastly, that the court below erred in per- 
- ——s wnitting the — to an the — in sh re- 
ay | - tern. 
Tie: he cial thuidbe balan has been 
| _s contended, that a bond of this description can 
only be valid, “by virtue of the ‘statute which 
creates it, and that the act does not authorise 
the sheriff to take a bond for more than the 
J] __ debt and inferest. “ets of IT: sec: 14-& 15, 
% ar ae, 
The objection is neither suppl by law, 
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j 492 | CASESIN DHE SUPREME GOUNT 4 

> Eautn, District. nor by, the facts as proved. in-evidence. Wer 

. ea the allegations in the petition true, the-oblig 

_. 4vax=r — tion would still haye been good forthe sum, fc 

: Bown & a which the property was:really sold. dimer 

3 clerical, error hte: hind menbhaataneiblie : 
9 Oranch, 28. 5 Martin,193... It,appears how-, _ 
ever. there. was in truth no error.in- the bond, 

the. mistake. arose from the sheriff's returningy | 

he had sold.the property for twelve.anda half: | 

cents less than,;the. sum for. which it was ad- 
judgedap:Jt was objected in the courtbelow, 
and, the objection has been renewed, here, that q a 
the district court erred in, permitting the sheriff 7 
to amend his return, after a contest had rth ia 
in which the regularity of his, proceedings wa i‘ 
collaterally involved. We.thinkjhewever, on . a 
court below acted legally,:.in permitting the 4 \ 
error to be.corrected. . Ifthe amendment was | y 2 
in conformity to the truth of the case, it would) J 
have been a.great hardship on ,the plaintiff in 
execution, to have made him suffer fromthe, 
mistake ofthe, officer, If false the sheriff.is lia- 
ble to an action,.for,these alterations are made 
at.his peril. The following..cases ‘will, shew 
how liberal the courts of our sister states are, 
in allowing amendments of this kind; in some. 

of the instances we refer. to, the indulgence 
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j OF THE STATE mame af * 493° 


AL’ The second ground’ on-which the ‘appel- 
séetion of the act of 1817, as it is commonly 


called; by which it: is »provided;: the sheriff 


shall .make :retura;,on or before the - return 
day. » The letter of the daw it is said must be 
pursued, and the bond is.null and void, because 
the directions of the statute have not! been 
strictly a Acts of 1817, 36. sec. 15. Civ. 
Code, 4, 13. ot deiia 
“Phe provisions of the act: referred to, in re 


lation ‘to the «period’: within» which’ sheriffs | 


should return writs of execution were made for 


- the benefit of the plaintiff) and’ to: remedy,::an 


evil sensibly felt previous to the passage of the 
law, of these-officers holding back writs, and 
failing to pay over the money made on them. 
The construction: contended ‘for, “would: in- 


_ crease, ‘rather than diminish the evil intended 


to be remedied. «It would create a’ greater 
delay than that which arose out of the earlier 


provisions on this subject; deprive’the plaintiff 
entirely of the benefit of his execution; and — 


| | conded heres 1 ‘Adsianieual ond O:Seinsels Spies 


ol 89: 9 ibid 384. 3. Caines 98. b Cowen’s Rep. 413: — 
He Massachusetts, 413,477: 1 Taunton, 322. 6» ® 
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494 * CASES IN ‘THE SUPREME COURT 4 
_. Ree Rete force him to take outa new one. +Nor wou i 
Rw the evil cease here; it would be still more diss: 
.  *@=Rt  astrousto the defendant,-for if the writ were 
: Domus at ny] and void by nét béing retumed on the day. 
fixed. by law, it- would then follow the usoliey 
might be made a.second time on the alias writ — 
ofexecution. A principle, the adoptionof whichy - 
would bring with itsuch. oteange' eniocyitiaiag 
ces, cannot receive the sanction of this’ court. © ; 
And even admitting the doctrine to be-as con- | f : 
tended for, between. plaintiff and. defendant, we 9 - 
are clear, that .as.the purchaser cannot be af- | lg! 
' fected by any irregularities of the officer in re- 
lation to the writ, which may oceur subsequent — A 
to the sale. of the property; he has no right ‘ig 
tai aah: eee vinanpinnien: Sp i adeiins & 
against paying the purchase money. - Ail that — 
concerns him is, that the proceedings previous. 
to the sale:have been legal, and that he obtain 
@ conveyance in due form of law. Whether, 
say the supreme court of the United States, in. J 
a case very similar to this, the marshall makes § 
a-correct return, or any return at all to the: — 
ie el a ee 4 Whe 4 
ton, 506... 
The. same reasoning nies to thoishjooslll 
tion raised, on the ground that the bond was, | 
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| o snaniaadiane the office at the-time directed sea:D: 
} by the act ofthe general. assembly, itisa ques nw 
© tionewith which the pith thissuit has “er 
paling tastes iguichucileg Pomme: 4 
- sduabialppuatctden <ieiahea dhebliadet 4 
the second ground presented by the plaintiff; 
which requires an attentive: consideration, is 
that which objects to'a want of title, from’ the 
return day of the writ having expired, at the * 
time the sale: was made by: the sheriff The ‘4 
' facts,:on whieh this objeetion rests, do not ap- 4 
ee from the record, for neither 
_ in the'return of the sheriff, nor in the deed of 
| conyeyance, is it stated on what day the adju- 
~. dieation:took place. We are left te presume™ 
4 _ itfrom the date of the bond, which thelaw re- 
FD quires to be taken attwelve months,-with inte. 
| rest: from the day of sale. ‘This we have con’ 
4 cluded, though net without: some ‘hesitation, is 
‘} _ sufficient'to authorise us: to'examine: the cor- 
4 __‘rectness of the objection relied oni” 
-Theancient laws of the country eanafford | 
-- us little aid m settling this question; the-form _. 
ofthe writ under the Spanish practice; and 
mode ofiexecuting it, being so entirely different 
‘from that introduced by the actiéstablishing ~ 
1] © our courts, and regulating their proceedings: 
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cases sidaaiidaustlt coon, 


‘ Basta: © ei:p wel eet peep that coun. : 
Aw ~ from whose jurisprudence we have taken 4 
Avexs® the name, and’ with’ sqme slight alterations the 
Buaume & 4t. form of our writ of fieri facié, that ifa levy be — 
made under a writ of execution before the re- 
titrn day, the sheriff'imay proceed to sell after: 
wards. It has been objected, that as our laws. 
contain no provision for issuing a writ similar 
















to that of venditiont exponas, such an extension : 
. cannot be given to the writ of fert facias here. 
_But the authority to sell under that writ af- “ 
ter the return day, ‘as practised in our sister 
states, is founded on considerations totally. dis- 
tinct from the existence of other process. That 
of venditiont exponas* generally goes when the « | 
fiert facias has been returned; and the case in © 
which ‘it is most frequently used is, where the 
officer returns that the goods seized by him're- ff 
maimunsold for want of buyers. If, however, : 
he can make a sale under the first writ, though | 
the return'day should have expired; the au- A } is 
4 thorities‘are most express he may do so. Pu- 4 
“ blic convenience is much in favor of a similar i’ 
rule being adopted here, and we see nothing in — a Be 
the statute that forbids it. ‘Phe’ provision a 
& which directs the writs to be returned on of “Fo 
q before the return day, was made, as has been =f” 





ee. ‘sialdietitalen the benefit of het 

(Bp v0dif be, choose, to wave it, and peril the 

haigs sete seg ol a ef 
ener’ the ae 


case of Crocket vs. oenetoap apie dierent ae 
from the, present, there the sheriff advertised 
the property. veieee pa ae ap 


tom 506.5 
Ti IV. “ihe third peo os aan disposed 


of by the opinion expressedron the second, the 
fourth, which requires discussion of the princi- 


- pal’s. property, is opposed toto a positive pro- 
vision pf our code, fi judicial sureties pare, ne. 


_ Tht 9 ele ih g SMA or 2,5 be ca 


“tis theréfore stands ailpica ands di | 
ereed, that the judgment’ of the oat court 
a affirmed wie Costs. © Ke ‘ “aft 
Cig for the ai Preston for the defenr j 
? 


is "Wont (h. s.) ‘a ss Sine 
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end ia ordinc- 8 


issue. On hearing, the motion to annul bad 


t is founded aiailand , 
instituted by the endorsers satiah the maher} : 
ceed The plaintifis claim also, as a security top Co 
z_, sam dae. hy the sebt-nptee,; he gett. of 
mortgage given on,certain lots, houses .and | 
od yoo eh ge 
that it was executed by the defendant,.in rela-_ 
tion to the contract,.which gave rise to the » 


negotiable notes above stated. ‘Phe petition | 4 


commences in ordihary form, and sets out in — 
general terms the causes of scomplaint on the © 


part of the plaintiffs, gnd coneludes-with a 
prayer for process‘and judgment.in'the usual } f 
_ manner;.and also, an additional prayer for.an # 


order, of seizure, and. sale. of. the mortgaged 


property; which was, granted by, the, judge a 


quo. The defendant on appearing, moyed the — 
court to set, aside the order, of seizure, and 


filed his answer, by which he excepts: to the 4 4 : 


form of the action and pleads . -the general 
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ie Because no appeal: lies from an order of 
the judge bélow giveinin linhine litis, < °° 
'g, Because Bocuse the debrée of the district bourt 


by’ which the defendant's ithotion to annul the 


order of seiimire was overruled, is not signed. 
“3, Beedlise the. two first points made by the 
appellant before this court, were not made in 
the’court below: =o ” 
The first ground sidvcinslPey the counsel for | 
the plaintiffs, on which he’ claims a dismissal 
of the appeal, contains in it the question, 
whethier an appeal lies directly from an order 
Scngtwwes issued by any of the infe- 
rior “of the state ?- This question has 
béen' already settled inthe case of Tilghman 
wc 6S Malmpenares ell séizure ig 
there expressly recognized as a judgment; and 
that sucha decree‘ final in its nature cannot 
be doubted. It ts also-evidént that if errrone-_ 


ously msde, it might’dovan irreparable injury 


tthe ity aguineywhonit may be proncas: 
cd * 
Ccsueaeedanl as eqagiata. ood 









eae from li enpctetinssbiblsige signe djing 
: : deem it unnecessary to examinethe appel 
“Gants Bae lant’s. second ground, fora dismissal, which 

| “Coenen. rests solely on the want of signatute'to the or- 
der: “by. whieh» the. defendant? “rule ‘to’ shew 

cause, &c. was discharged." *” ox) Ste 

If the reasons. unged.-on us to «dismiss: the © : 

appeal, based on:the ground of ‘the defendant | 

not having expressly alleged in ‘thé’ court: be- “4 

low, the points, by him-relied on inthis -court, | 

have any’ great weight or importance i in them- 4 - 
selyes, in relation to fairness and correctriess _ 

in judicial proceedings; that weight is;in’‘our | * 

opinion balapced by the. plea found.in: the.an- : 

ewer being am; —! to. themanner and q ‘ 

fort of the sditjrse-i% ioe Loage-cncaiiiode Me 

| iAditingthereFesthe appellant's right to S| 
maintain his appeal, it becomes our dutyto-en- 
- quire into the correciness .and-legality. ofthe |} 
= proceedings of the court below.’ The-object 
4 _ of the appeal is areversakofithe order of-seiz- 
ure and sale,, The reasonefor,which ‘this res {_ 
versal is claimed, “are set-forth in. the’appel- J 
lant’s points filed inthe Causegwhich are four 9 

* in number:, but being of opinion that he ought 
to prevailon the two frst, “we will examine 4s 
these only...First, healleges that the seizure 

























— : emnonettbedianiaian , 
‘tand*sale were improperly ‘ordered;* Because: But: 


‘theiplaintifls ‘chose ‘to sue; and were'obliged ata | 


‘to éue by the: via:ordinaria: Second,’ because Cvmur & as,” 
i both modes of proceeding, by ordinary suit‘and oe. 4 
| Forder’ satin 30 oe maintain- 
ed at the same time. - iat A ate 
“The summary judicial proceeding “in: 
courts by seizure‘and sale, granted:in the: fires 
instance, in’ mene itis, on authentic” instru- 
_ments, having the force of a judgntent; known 
" tothe Spanish jurisprudence by the denomina- 
lidsof juteto érecutivo; is derived: to us. solely 
from that. jurisprudence, and must, therefore, 
be entirely under the government-of rules to be. 
found in those laws’of Spain ‘which were} and 
are still, binding’ on the*inhabitants: of this 
states So little have our legislature*interfered 
with this'mode of proceeding, that it seems yet 
to depend exclusively on the ancient laws ‘of 
the country: to these, therefore, we'must resort 
for the proper sdlution ofany ‘question: which 
may ‘arise im the’ administration Of justice in 
this mode. Actofding to the doctrine taught 
byithiess laws, the juicio executiva <r ‘ 
7 * exceptions, is easily changed into the via or 
I] juicio ordinario, unless the exetiitive way: be 








(80 cme sre cov 
| tree “Mot to’ etallowedsin jaitging chi di 
> Geatan &4: thie ordinary to the extraotdinary and summiar 
F Coseme: judgment ‘The anthoritiescited:‘aiid. relied 
q on by the sppetaaet cone bert ip 
a port his’ pretensions. mame ts Of ‘a | 
It appears that doubts are akdaahiall 4 
ther @ suitor could, before having'commenced “J 
hisippeite ofai endian mip Sin pin 
! suit in that way on paying gosts, and: resort to: 
the via executiva; but the: opinion seems to pres" 
vail, that a créditor, who had the choicest. | 
either mode of proceeding, and has chosen the | 
ordinary, cannot, after the contestatio litis, abans a 
don that.and pursue the extraordinary remedy, re 
without the acquiesctnee ofthe debtor. Inthe 
present case, an attempt is made'te¢ombine J 
the two actions, ordinary’ and extraordinary; 4 ; 
and the-ordér.of seizure seemis'tovhave been 7 
to. which, perhaps, the ‘piaititifis: would have’ J 
been at libefty to dismiss or abandon their suit =f 
im common form, and pursue the via executivd: E 
, anaes wanda . | 
dinary action: ieiess shlbieicle ansiitioass without 7 
the consent ofithe defendant: © +> « © 
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_ Mint inaging vey thing ta se ge | 

ween binth sno to be pursued ‘at the same Gunum & at. 7 

time. .cThe-object of a suit by petition and.ci- ogre, 
tation, in the ordinary mode prescribed: by our . an 
laws, is to obtain judgment; whilst a regort to 

_ the extraordinary way, by immediate, order of 

"4 seizure and sale, must be supported by some- 

4 * thing which has the force and effect of a judg- 

2 & ‘The manner lploseeding wikeimplsa by the 

plaintifs, i is not,an attempt to cumulate diffp- 

‘reht causés of action into one suit, but to pur- 

sue one cause of action, by claiming the bene- 


BE © fit of.two remedies for a single which 
appears tous to be unjust, pea: rc 
‘®.._ toreason, and of course contrary to. law. We 

' are therefore of opinion that the plaintiffs ought | 
nat to be. allowed to proceed on their. order of, 
seizure, but must,be confined to their ordinary 

suit, since they have failed to dismiss it before 

the contestatio,litis,. This. opimion is based. on 

_ the supposition that the via executive. might 

_ ‘have-been legally pursued by them, yet'that is, ‘ 

a.question not decided by. us, because its deci- 

» sion is not necessary in our present, judgment. . 

+» See the authorities, cited by the. defendant's 


ey 
anal 
el 
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a "acct counsel, Curia Phil: via executiva, no. 1 & 2,8 
ww = Febrero, p.2, b. 3; chap:2,. no. L13.& 115yiandm 
j, Con oa Ge of chap, 1, same book: Althoughi there 3 

Cooter gonie apparent contradiction in these autl or 
tiés, we believe a just interpretation of them 


gk Sy deente about to be pronounce i, J g 


It is thenslore onload, adjudged “and. de! | ; 4 
creed, that the order of seizure and sale in this a 
case, granted by the judge a quo, be avoided, ™ 7 
reversed and annulled, and that. the cause be q <a: 
remanded to the district court, to be proceed- 
ed in, aceording to the ordinary and legal. 9 
course of actiofs instituted in the usual form; | . 


































it is farther ordered, that the appellees pay the 4 i 

costs oe appeal and all costs, a occasioned yy 4 
said order of seizure. i 7 

“*Seghers for the plant, D Demis for the rd a ee 

fendant. : = ogg lage wpa RS 

i | yi sine erage tg hb “a 1% 

‘ Feet : 4 


YOUNG WsiGILLE. 6 


° . ‘ af ei é a 
Three fourths 4 ‘ Md . 
of the sete, -AppeaL from.the‘court of the first district, 7 5 
who are placed Si oe 
cnat ament’to PORTER, J. delivered the opinion ofthe court. — ” 


eae kia. t he defendant is sted as siftviving partnerof: a 
r emggeag se the house of of James Pryor & co. The jus- s 









: commeosasie dpb eo 
7 rec tna yo : 
Bisninde, waters ecover 

_ fendant bas obtained a 
















oa twitbicoullt benus Hare “i 
- for the amount. claimed, with in- . 4 









st from judigial demand and costs of suit, 
bit ‘directed thé Secbtion to be suspended, 
4 untilthe regpite should -have engined. The 
cS appealed. . ¥. 
e record: ‘in the ease of the defen x 
creditors, praying for this respite, does not 
cai but thege is among the documentS:” he 
, filed, the following agreement, Panay Se 
; counsel i in this calse. 4, 
4 The original petition ‘was filed on, the 19th 
, : of May, 1624. %. 
BR (Phe petitiop didnot contain, beilieaks: : 
bi wale creditor.» A. stay,of proceedings was or- 4 
‘dered the:same day, and the cneditors orderkd i 
¥ Me D icsadthon te tiga! : | 4 
1 4 Onjthe 19th of Jung as fnental petition 
a r was filed, containing the names of the credi- 
+ tors, and/a statement oft nt due to each, 
7 _ The amount of debts"due by Gilly was a 
" 4 $31,860. 73, and due to 68 different persons. ie 
i 6. ‘Phe creditors whomet,were pmteninpier 
Vo. 11. (nN. 8.) 64 




























a per, he. the eapotint of their detupise e mi 
ow the sehedule, is only. $4,908 3. dt. appears 
from the: : iin, ay Peer ; — 


res that the diced 
takes place when all the-creditors d 


for then. the opinion of Peas 


in C 
and amountybinds the rest, Civ. Code, 438, art.3 


In this case the treditors were asa. | 
and, the debts aboye $31,000... “Bhose wh 
ceded to the, respite were ,sixteen, w 
» » Whole claims did not reach,$5000. , 96 there 
was nai ee sper in number and amount; nor 
q in either: » er "i 
i We presume the.court, below, in v holding this | 
: a respite to be binding on the plaintiff; qe] 
a have proceedé the. idea that none could 
é 
; 


be considered creditors, but they, who were - 
piesent, and" proved on 


% 


thes.justice, of 4 
tee oat a 5 


Dauphin, ante 446, we: gaveiit then a good deal | 
of attention, and ai application for a rerhear- me 
to consider it again. In | q 
support of the-application it is urged, o our’ | 
code provides. « that»the creditors called on 


a 
YR 
{ 





' 
8 
& 
2 
i 
4 
— . ing, has »required - 
‘ 
k 
B 
E 
; 
F 
i 


; office: the ‘meeting takes »place, of thié 
and trath, of their respective. claims; that the | 
creditors who have not taken, this oath, cannot 
* be reckonedin the tae of those who pos. 
. ses three-fourths of the debti;” hence those 
-who are absent: cannot count any way. If pre- : 
sent, afid in favor-of a respite, ,the vote 
not be received, because it was not. sworn to. 
If absent it can have no effectagainst the debt- 
or. Civ. Code, 439. arts: 4 & 5am ™ 
- . ‘Phis. argument"€ssumes, that all. who fail to 
7 attend are not creditors, a conclusion which*. 
the premises by no means w t. The 
elause in the code was evidently. intended as 
an additional protectioh to the creditor who . 
, Was absent,’ or in the minority; and not: to 
_ weaken the right which the previous provision 
“iad conferred on him: The third artiele says, 
that in order to bind those who refuse to con- 
sent, three-fourths ‘of the creditors, in number 
and amount, must agree to- tHe respite.”. The 
, fifth provides, that creditors who have not ta- 
_ ken an oath ofthe truth oftheir demands, can- 
not be considered as making’ a part of those 
who possess three-fourths of the debts. That 
' isy'as weuunderstand the law, that it js not suf- 








= s 
. 508 


ak | ‘ive also appear, pe thor wf ; 
is there, and who have agreed, aie Bom 
s Gn fide cpa gan this to ee and. defeat 
 . edllusion, ‘The ‘position, that threes 
those who attend, althous noty. pean 
tenth of the number placed. on, the bilan, . 
three-fourths of the whole, rece ingl 
the original: redule was ‘falée. This ihe 
“party praying f relief eat be: permitted t to a 
aver, though the creditors refusingithe respite, | 
might. It therefore ‘appeats to us to be’Fea__ 
“soning wide: trom the spirit, and meaning of ttie- 
law, to say, that, because a creditor who does — 
not prove fis debt; cannot give his assent toa 
respite, he who is réally one. is obliged to | r 
pursue the) same, formality, to enable him t » 
object the irregularity ai ae , 
the exercise of his legat tights is ¥ s | : 
Such a doctrine would ‘oblige creditors, who | 
felt unwilling to grant the delay prayed fot, to 
atténd theimeeting, prove their debts, and for. 
mally refuse to atcede to the prayer of the / 
petitioner. Par from heir beitigobligedto de © 
so, We ‘think the}. may, if they ‘choose, remain ° 
silent, and let: their debtor, if he can, obtain. 
the assent of the ‘majority which. the law Pe» 





| not'be’ intiplie@. “‘Ifnéne of the creditors n . . 

‘ dyerespite eoulll riot be accorded. ry ¥ 4 
amber than thfeefourttis meet,’it is the same ane i 
thing aif ‘none presented themselves, for that hi 

| “proportion of the whole is required, to en 
Te ey etree <a os 


= * Fini is therbhine ordered, adjudged. wndde? 
_-ereed, that Shines ies district court 


‘Whittelsey for the —— MCaleb ‘Yor the 
defendant. — satis | 


Be allt 
7 aie 


GIRAUDEL vi MENDIDURAE. 


head from the parish court of the parish 5 o gots nay ae 
| and city of New-Orleans. . pal if it 


not appear 
Be Wsinnnia.detteerea thiertpitient thecourt, fase 
x The plaintif? states, that bya written mgr ugh 
7] ment between the: parties, it was agreed that tore wnet was 
| teethould teceive-on board of hisibrig ws sauch ™ s* 


‘ “i 





i Pa Distiet. win cmihes as thedefendant should offer, fe | 
any Campeachy and Tabaseo, ahd that the forme 
Gare should allow threé daysi6fdeifiurrage'at Cat 
| Maxpmenss. Beachy, and’ seceivét'three: hundred a dolar ' 
5° ‘that the merchandise -being-doaded, the bi - : 
: proceeded to Campeachy, where the defend 
detained her twent days, and: then. p oceeder 
« with her to Cysi > thus altering the’ royogg 
agreed On... «f os 
he plait bisins “a 1 a 
days ‘detention at Camipeac 
‘freight on the voyage to Cysale, 
the passage . of Jautleld, the hats 
in all, $832. He gives ‘tvedit for 386 2 a 
claims abalatice of $445 "75 with it interest Pia ; 
costs. we! a. 
The general issue.was pleadéd. : 
The plaintiffhad a verdict and judgment for & 
$407 20, and the defendant appealed. . a 
Three bills of ' exceptions ¢ come up with the) 
record. ¢ 
The first is to the court permitting thie plain 
tiff’s counsel to ask of a witness, whether, he | 
had seen some “powder embarked on sag 
his brig, on-account of the defendant. ‘a 
The second to the court permitting the j jury. 
to receiye the declaration ofa witness, “that 





op THE: STATE OF LOUISIANA 


the defosdn08% powder was unladen at € 1ysale re 4 
The third to the: court penning eli Sees 
tiff’s. counsel tojask one: of his.. witnesses, whe- Gmavim 
‘ther the!brig did not go to. Peraipand unload Maxoravns 
goods: there. «cay ch" > oF 
+. 4, The objection of the pO PE on ae 
first billsof exceptions, was, that. the e loading. of 
"the powder:o prott, be. proyen ‘by parol, 
«bat by! a billof lading If a.bill of lading v were 
taken, itis clear the: objection ought | to, have 
| prevailed; “a _ was néither aldged's nor, 
) proven) § em 
~~ &'The doth of: cMaglion to» the second 
Pew is. not .stated; the. défendant has. nétefur- 
‘nished us with any, and .we are unable to dis- 
cover'ones « oe 
i 3. The ‘defendant's , objechis in ‘the third 
Ua me thewplaintiffought not to have been 
7 ‘pemitted’to, shew; We landed goods of the de- 
= pendent at Tabageo because he. had not. alle- 
| ‘ “We'think the ahi fda erred in permit- 
| # ting the question to be asked. 
But we are of opinion the fact thus attempt- 
' ed to be proven, was an immaterial one; be-. 
{ cause the plaintiff had not alleged it, and had 
4 alleged another, which dispensed him with the 


’ fs 





iin alter the voyage, ¥i : 
Burned ‘one from New-Orleaiis to Campeachy and T 
y MaEertns. basco, to one to Campeachy and Cysale, : " 
_ ‘Phe defendant, when the verdict was pro 
, nounced, did not pray, as he might, to have it 
_ Set aside,.ag given on illegal evidence; . ‘Thi 
would not prejudice: him in gbis court, if 
evidence appeared to us materia. but while 
we feel it_our duty to remand, when we pr 
| prehend’a material fact has. beetipermitted to J 
be proven contrary to law, we think ourselv¢ . < 
bound not to.put the the party in possession of ht 
a verdict, to thie unnetessary vexation and * & 
pense of a new trial; when a 
of as improperly” proven, is of no i 
— Bowman vs: Flower, pol. 2,273. 
The question ofidact | 
been correctly 
Damages for the fri asked; 
but while we admit that tle plaintiff has intros. 
duced illegal evidenee, we cannot mulct th e Ss 
defendant in damages, for having sought atte.’ : 
dief, which we think we.ought not give him.- 4 


It is therefore ordered, adjudged and de. ” | ] 


creed, that the judgment of the parish court, be | 
' affirmed with costs. 
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ee 


8 htbeduig: “2a 
_BRooKiNt vs. WADE. 


~~ 


al 


evi- 


Ponrei J. delivered the dpinion 6 the court. ime pa the sass J 
ie oe is an action for the price ‘of a ‘boat load ol. ¥ Ja 
en at and delivered to the defendant's ae 
- testator is life time. The general issueand 
*y : payment, are pleaded. * . 
The cauge was submitted to ajury who found 
e for the plaintiff, the defendant thoved for a new 
_. trial, which was refused, and judgment given on 
_ the verdict; “He appealed. | 2 
!°We think the jadge’erred in not submitting 
the cause to another jury. The whole matter 
in dispute -is in-relation to ‘the validity of the 
a payment made by the defendant's testator. 
: The plaintiff, on shipping the corn from Ken- 
tuckys: directed the formér, on receipt of it, to 
’ “plage the funds in New-Orleans as soon 
as possible,” that his business there required 
this remittance, and that he wished the money 
placed to his credit in the United States branch 
bank in that city, and to address a letter to 
"Vou. m1. (1. 8.) 65 
wae 


” 


neg 
? 
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“tpril 1895, District-him, in. ‘New-Orleans, to the care of John, 
hr Stl Brandt & co. On the delivery of the: cogn, 
aa 3 a Baldwin forwarded. the money by a ‘¢ertain 
John Brandt, with directions to place it inthe 
branch bank. He, “— of doing 80, con , 
verted the money to his own use, and soo ‘hy 
ter failed. The'time the funds wéré entrusted x 
_to, him he was a map. in good credit, and trast. 
worthy, and had just levied an attachment # 
Point Coupée.on forty,negroes, for you 
him by some person in Tennessee. 
On these facts, which all appear on record, | , 
we think the jury erred... The plajptiff, in di. 


recting the money to be remitted to.New-Or- | 
leans, necessarily took on himself the riskof 9% 
sending it there. The only qi @stion then is, 7 ; 
whether a judicious and prudent mode./of 9. 
forwarding it, was resortedto. The jury,by 3% ” 
their verdict, seem to have negativedsthe farts: a 
but being unable te find any thing in the evi- ; | 


dence, which will permit us to mencunpaiN ig | 

eA 9 ship the, ime onal to-bp copes 

ed for anew trial, ie qt 
It is therefore ordered, adjudged | aid et : r 

creed, that the judgment of the district'court “J 

be annulled, avoided and reversed, that the ~ 














on tHe Piwe OF outta 


ys cause be dincsinded fot a ne’ trial nd that 
= _ the appellee pay the costs of the appeal. 


»  Woadroof tor the plaintiff, e 
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; 8 peireBae IRELAND w, BRYAN & AL. it: 
& «nr rom the court the third district, ela pe 


2 o> 


a 
& J.delivered the opinion of the eourt; ™ wile 
action was brought against the defend> seer Scomt 
. be” ants asenBlorsets of apromisscry note. Certain fentof the tus 
ge ‘dilatory exceptions were pleaded in the an- a 
& swer, which the court sustained, and dismissed 


hd petition. The plaintiff, appealed. » 


RE “p That which related to the husband, was bot- 
= & ed on the defective service of the petition, 


3 a “The rejgrn of the sheriff is im the following 


q saa words: “Served the same day, by leaving a 
“4 —— Copyof this citation, With a certified copy OF 
a the plaintiff’s pétition, at the last place of re- 

% _sidence of defendant; over the age of fourteen, 


years, to wit, Mrs. Bryan. * 

This return is defective” The stétute red 
quires copies of petition and citation to'be left 
at the usual, not at the last place of abode of 
defendant. The mode of service pursued here 
would be satisfied, if the party had resided 20 


be yi Ya singin the wea wishes were 

| we Sh ie amg AA 

+ weeny, de The expressions used Pag 

4 omits evidently * canengll a temporary” “absen 
a # » = andthe provision was introduced on. thee 


intelligence from citation” aw 
a. usually resided. It by: no mete | 


‘is his Cumab ove. S'po 

= eer: Bald 

> dh Pol. 1, 519. {RTE 
; wie exception presented on ihe’ p ie 
‘wileig, that she has, hot been authored b yhe 4 


husband, or ‘the jadge, to sue, or r be sned, ai 


" position has dh admitted sy 


appellant, anid it is by positive pro. 
ge of the code. . Civ. " Gis. Col 28, art.21. 33, 


tie. therefore. ordered, sdgedgtd. and di 
ered, thint the judgment Of the’ distriet court 
be. affirmed with costs: © | © 


"Smith for ‘the plein M'Caleb for the ie 
fendants. “* : 
58 roy Fay ~ ® 





| pay ‘elle eat tiles. ee 
\ (he petitioner states;that by-an’ article’ of maticnges 


mt “Vaggéement - “entered: into between him’ and menage : 
. Georte Croghan, it was stipulated that in con- = 4 
Se per cath ete aE : 


ced on the plantation of Croghan, he would» 
meg ad sum of four: ‘thousand 


3 eightydollars. 
jeThat:the slaves siecle in thongs 
were put-on the plantation and cultivated it 
luring pi HS time. ayer ee: 
Utensils 3 in payment, and that certain persons. 
now in of the plantation; the said 
¥ ‘Capemtpreramnarryoey 
4 - taken possession of the property sold and:deli- 
~” ygredto-him. He concludes by praying judg- 
ment for the balance that may be due:-him,and: 
Rl KOS SE gk SORE OR 
A ing utensils. 4m ete of sbetoia pee 
 oDhe -defendant pleaded: the: general issue. 
George and Robert Bell, who were charged 
with “having” ‘taken« possession. ofthe ; pro- 
‘penty sold ebeeciaees Bsc ail 
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_  Kast'n. District. privilege én it, an@ alléged, jis they ee 
a me, quired it by purchase from Croghan, i in me 3 
Oveusm possession it was at the time of sale, ond by 3 
Cuosmax: ' whom it was delivered'to them. in 
When the cause was on trial, the plate 7. 
offered in support of the allegations contained * §f 
in his petition, an agreement between hith and 
the defendant Croghan., The introduction sof ~ y 
this document was objeeted to, on the ground 
that it. had not been executed in agm 
This objection was sustained bythe court; — 
upon which the plaintiff offered the deposition _ " | 
of a witness, to shew that the defendant had 4 
executed the agreement. The*testimony was, fi 
opposed, because it was proving a parol con- 7B, 
traet, when plaintiff had declared upon a write _ me 
ten agreement; of this opinion also was the “| 
judge, and the plaintiff suffered a nonsuit, and . ¥ 
appealed. My : 
We think the judge erred. “The objection 1 
made, seems to us to have mistaken entirely 9 
the nature ‘of the proof offered; it. was not as 
defendant stated, to prove a parol contract 
where a written one. was declared on; but it @ - 
_ was'to prove-a written one sad been executed, 
and the same declared on in the pleadings:. @ 
On recurring-to the petition to ascertain whe- = 





; 





i OF THE STARE, OF LOUISIANA, MD, 
: | | ther this evidence" would have differed oo 
the allegations therein contained, wefind that GA ~) 
~’ instead of presenting any variance, it is in stritt. Osman 
' eonformity with them. The petition states, Coonan. 
' that. a.yritten: agreement had been. entered 
_ ” ipto, containing astipulation,the plaintiff should. 
hae the defendant certain slaves; that in-pur- 
saance thereof he did deliver them; that the de- 
‘fendant received them, that they worked on. 
_. his plantation a year,.and that he'paid a con, 
.. siderable part of the hire. The bill of excep. 
" ~ tions declares, that the deposition was offered. 
mie to: shewythe defendant had executed hus agree- 
| ment, which is the very allegation in the peti-- 
' tion, for we are at a loss to conceive in what. 
‘ other manner. he could have exeeuted it, than 
7. by.receiving the: property, and paying the mo- 
= » ‘ney agreed on for the hire. ' 
We also think hddedeacansd eechine-te 
let the paper be read, although it was not exe-. 
cuted in duplicate. .Our code: does notde- 
_ , Clage that acts under private signature, which 
contain synallagmatic agreements, are-null, un) 
legs.there be as many originals .as there are 
parties, it states they: shall not -be.va/id. The 
proof. of, their not .being void, results from. 
another provision, which declares that if exe- 
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| CASES IN THE SUPREME COURT ; 
gn cuted afterwards, they have effect as if madd) 
3 double. Although; therefore, they have not the’ ~ 
a Ouomae effect of making proof of every thing containy — 
_ Croemay. ed in them, asthey would ‘have, the moment)’ 
their execution was established, if made 1 
many originals as there ‘were parties; they-arei_ 
still good as commencement of proof in writi 
The obligation contained in them exists, & ifit) 
can be legally proved in‘ any other way, its’ ex 
ecution must be* enforced; according to thie’™ 
maxim of all laws, and’ one on which we. havell ‘ ‘a 
so often acted, ut res magis valeat quam ‘pereat, ~ 
12 Martin, 713. 6 Toullier droit civil Francais, « 
vol. 6, ib. 3, tt. 3, cap. 2,1 nos. 22, 23. ibid, abc 
cap. 5, nos. 320, 322. 4 
- We think therefore, that the instrument of. : 
fered in. the- court below, as it was a ae 
signed by the defendant, and had erie 
from him, might on general principles be 
in evidence against him» And the question’ 4 
recurs whether there was any thing contained : ; 
in. the petition in this case, which deprived 4 
the plaintiff of the right of using it.. THe ob- 
Jection that» has been made on this ground, " 
supposes a degree of technicality in oui pro- ~ 
ceedings, which our laws do not sanction: a 
The statute merely requires a plaintiff to state 












e &S. fio »y ss 
Pfs ay & «> Aa 
“* 2) * g 
. ak. ee re 
re ie anes ; 
ry a 
es 
he > 
ad < % 
é 
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j : 
es cause of action with the necessary circum. Battn ; J 
of places, and datés. The best rule, a a 

é imsure a compliance with this provision is, ©->ai 

- Ao gelate the case, as it has occured, without Choemas. 

ae ~ Panning into unnecessary prolixity: This has 

‘been done, and we do not think. Ahe. ‘petition 

need have set out in what manner the writing 

was to have its effect; as a commencement. of 

proof in writing, or as made double.» Had‘it 

been executed in the latter form, ‘and: suit 

4 brought on it, there would have been as much 

“> © reason for objecting to the petition, because ‘it 

: “ue did not state that thé instrument was obligato- 

uty, in consequence of having been so made;as _ . 

‘ there is in the present case, because it is not . 

ae alleged that it has effect as a commencement 
’ of proof in writing. And yet, in the case first 

- glit, it is hard to believe sugh an exception’ 

| would have been thought of itis sufficient to 

. ; apprise the adversary of the facts on whieha ° 

_@ - eisim is set up against him, The legal con- 3 

| ‘ sequences resulting from them, may be shewn. \ 
on the trial. . The plaintiffappears to have re- 

_ lated his case agit occurred, and we would oa 
greatly regret ifa suitor'in our tribunals ¢ ia 
be tarned out of court, and mulcted in ) og 
because he did not do’ something more, 

> Wer. im. (nr. 2.) "66 | .) 
























m & )° "cas ey rect coon 
East'a. District. It_ is therefore ordered, adjudged, and ¢ 


m poner ) creed that the judgment of the district. ty 
Orman . be annulled, avoided and. reversed, oy u 
Chocmas. farther tee adjudged and deerée t 


district judge to. admit. the aR Rae : 
by plaintiff as a commencement of proof, in 

Writing, and also to permit him to prove it was , 

- executed in part by the defendant, and that ” a 

the appellee pay the costs of this appeal. | iq ie 

Stra bridge for the plaintiff, Pierce fongbe be 

defendant. as 


"PRENTICE & Alby. vs: WATERS. 


Warthe death  ABPEAL from'the court of the first district. 
of the defend- 


: ae a of | Marty, J. delivered the opinion of the cc ir ‘ re 
s atti ‘After issue joined, the defendant ‘died, and 
sed tne re. his"“wile took letters of curatrixship’ on his es 
“i” tate, and the plaintiffs, on a suggestion oft these. 
beies facts; prayed for the transfer of the ‘cause to 
) ' | the ‘eourt'of probates, which was never 
ordered. The defendant afterwards praye 
‘ for, and obtained the rescission of the order of 
transfer, whereupon the plaintiffs appealed. @ . 
The legislature having given exclusive iu . a 


} 





Lof ené'stxre oF LovrstaNa Fs ) 


* Bieta the court of probates, of all claims sdhioun 
against’ vacant estates, it follows, the jurisdic- ee ee ae 
© tiotrof other courts is thereby taken awayyand P==sxeee 
* eal suits pending im. sich other courts, oe 
, whastibe cumulated to the mortwaria in the court : 
y oof probates, which granted the letters. of. cura- 
B torship; for otherwise the will of clear 
cannot take effect. 
It ig “urged that. the plaintiffs may ‘task . 
‘their suit; and institute-it anew in the’ court of. 
é &  probates.. This may be true; but the plaintiffs 
a iy ity, by doing so, lose manyyan advantage. - 
£ | ‘x Possibly prescription may “have attached, the - 
4 ' , nature of the pleadings: may have given him. 
7 \g ‘ some legal ,and just advantage, which he may 
| © lose by dismissing his suit : he'must at all events 
vy "pay Costs, | eget 
} € » It is true, the legislature hanpomnted out su 
“ mode of, transferring | the record; but in taking ~. 
away the juri io of one ourt, and vesting -* 
’ itinthe other, the last bias been virtually pos. - 
| sessed of the means of exercising its jurisdiction 
and that-must be by'the record being sentto it. 
‘Cum quid a mes et id per re per 
vanities ad-illud. ' , 


r /- Itis s therefore ordered,+ ee | ba ions 
. creed, that the order of the district court, rev- 





CASES IN THE SUPREME COURT. 


District. ending the order of transfer, be annulled,.2 
 \evwe voided, ang reversed, and the order of transfer 
_ PARES reinstated, and the case remanded to: the.d 
Wins triet court, to be transferred to the court-d 

—* AL 5 by ip re 


pee for the plaintiff, " Hennen for re 
defendant. 


, . 


(50g % —>>—— 
Sprar ‘CUPILLIER. oa 


Either party (Areem. from the unt of the first distri 


. who discovers, 


the trial 


during 
wee “ ‘Miniiéws, J. delivered the opmion of the” 


 finttraltas  Ggart," It appears “by "the record that this! 
: eagle, may de Binge ‘was tried beforeva jury in the ‘month’of | 


x ich mg January, 1824, and that'a new trial was rte | 


a oa Ie ‘the’ ‘request of the defendant,’ whieli’ toc we | j 
oon toda d Blace in December, of thé ‘same’ year: othe 4 


E ‘ a new trial. 


defendant “being “again dissatiggied' with’ he 
verdict ofthe “jury, moved ‘in’ thé court 


another trial, which’ beitif'refused, ‘and jade 
-ment Yretidered ‘on Said’ ‘verdict, ‘he: ‘Took the ” 4 


present appeal: Ee 3 
- “As a’ basis of the motion for a new tial im. q 


the. last instance}, in addition to the ordinary” 
and forriial grounds, of the, rerdiot being con” 


‘ i > 5 
: ei YS. oa 


aed 
Fr", y 


<2 Ee 
es 1 ph ae 
‘ eran es: 





; ietebliet oon of the jurors who tried theicause : 
"jp the’last trian} had:served on: the jaryyiwhich « °°T™ 
) endered the first verdict: 2d. ‘That the jury, “4, 
disregarding: the charge-of the: judge's ginyio E 
. ~ relation to the defendant’s legal sight toeijim. 
~". q@ credit against the plaintiff's demand.for a 
'. ~‘money-advaticed, by him, to her, previous to oe 


i. e 


the commencement of the present action; re- 

‘ turned a verdict contrary to that charge. 
We-will examine these two Jast. grounds. 
Being of opinion that ther of themiinglyis 
sufficient to support the appellant's motion; it 
» would be useless:to enter into a discussidn of 


| more than the first, except that, we are-led:to., 
| . believe from abservations made during the ar- 
aM -gument of the cause, that.it may. be settled .be-— 
tween the-parties without further expense and 
|. rouble of litigation; endef knisedgy of car 
i - @pinion in-relatidiv'to the second.: | = * 
| __ "The facts ‘as they are stated woth ian. 
in regard to the fixst ground assumed. by the 
defendant to sustain his motion,: show, that 
. the juror was. sworn before he discovered him 
to be one.of those who decided on his cause 
in the first instance; that when. sa pn 
. ihe moved Sins clients 





3 526 cantbie elie tori coutbe 


_. obdér a venire de novo and that this was refi 4 ‘ 
e . bythe judge, who thought that his object. | b 

s Hssny ~ came too late after the’ juror had been ‘sworn, 

Comms. but ‘ought to have been used as a cause: 

challenge before the~ oath was administered.” 
Tt is “most clearly a good and substantial: Rie 4 

“ception to a juror, on the trial‘of the ‘same ae 

cause a second time, that he abted efench oh a; 

former trial; andj jurors must be, omnt Le 

majores, 3 Black. Com?363. The exception at- 
tempted to be taken to the juror in the present : 
case, is known to the common law of England, q 
(from whichwe have adopted most of our prin- . 7 
. giples onthé subject of trials per pais,) under the | 
. denomination of a challenge to the polls: it isa 
‘principal challenge propter affectum, wherein thé » 
cause assigned, carries with itprima facie, evi. 
dent marks of suspicion, either of malice or fa> © 
vor. It is true; that the most proper. time to 
make a challenge of this kindjiis before the ju- 
ror’be sworn; and-if a party with a full know- __ 
ledge of the existence of such exception, were 
to suffer one to try his cause, without recusa- 
tion to the rendition of a verdict; perhaps he» i 
ought not to be relieved against negligence so 
| gross, after havirig taken the chance of obtain-’ 
ing a decision in his favor. But in ‘the cage * 





OF THE STATE OF LOUISIANA. 


; 4  powainder consideration, it appears, wid, at the "ei 
,. moment when the juror Was sworn, the appel” 
lant did not perceive that he was one of those er" a 
' who acted in the former trial. So soon as he ee 
a made the discovery, he applied. to the judge | to + 
_ have the evil of which he complained,remedied, 
’ bya dischage of the present jury, and venire de 
novo. . This we think ought to have been done, 
| vor another j juror substituted, free from excep- 
tion; onthis ground, therefore, our opinion is, 
} that the defendant is. entitled to have ; basal 


4 trial. 4 song 


i, Thielaigo nf deductiah: Teaming gaieatan. 
| cognized by the verdict, as due on the con- 


», tract_of: partnership between, the defendant 
and the late husband,of the plaintiff for sums 
of money advanced to her since his:< death 1 and 
previous to the institution of this suit, we think, 

as did, the judge a Ae ought to have been al- 

lowed by the j jurggin strict pursuance of law. 
Payments were made to the:mother, who: by 
law was entitled to one half of the acquests and 
gains ofa matrimonial ‘community, at its disso- 

, lution, in consideration of a proposed agree- 
ment to pay to ier daughter a certain sum at a 
period fixed by the project of a contract, offer- 

¢ by the defendant; a.kind of annuity or rente 
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S natidiie. vigger ‘which -néver had effect. They were | 
a eT ale i tert aid tlighyt be’ secaveted heal 
z,  Saaae or ought to be allowed in compensation or pay. 
a ment. The circumstance of her assuming t 

character of tutrix im the present action, ought 
not to be allowed to operate against the legal — 
rights of the appellant. Conventional interest 
can oily be legally claimed under an express.” 
agreement in writing. “The record furnishes / 
no evidetite of such an agreement in the pre- | ‘ 
sent ease, “Legal intérest on the amount due. 
_ after deduction of advances or payments to the ” 
_ creditor, is that alone which can be allowed, 
and only from the judicial demand. «+ ~ 
In this view of the'case, we might proceed. to 
give final judgment;-if the evidence of record 
shewed clearly the amount paid to the. appek 
| lee, directly, and that paid by herorder or re- 
- quest to other persofis, under the agreement 
counsel, to. wave the right # a new trial by = 
jury; as was proposed in the course of thé ar. ] 7 
gument. “But these facts: are not established 
with sufficient perspicuity. Hae | | 


It is therefore ordered, adjudged and de® a 7 
créed, that the judgment of the district court ” x 
be’ sealed Teversed and annulled; and it is” 7 
farther ordered that the cause be remandéd 


- 







4 “toihe'coutb uitowiite tt 
‘3 "Gomi vlainti Cuvier fr the de- Gewn = 
aan neues sh So “y 
“PILLARS ws ‘MORGAN _ 
pats Shite parish, aiait of the sacl Ifa persox 4 
and city of New-Orleans. . Beprewe 
slave, ta 


> Marin, J. delivered tie aE of the court, bil! ofsle in « 


- * his own name 4 
Ms ‘ The ers sheriff of the parish, having: bis security, 4 
“@ slevied an‘exé 1 on a slave, as the proper- {erro of 
‘i | ty of Jacob, the ‘defendant in the execution, the depen q 
i oun plaintiff précured an injunction to stay cil bebe re 
i sale; the ‘plaintitt “in the execution inter- 4 | 
“/» evened; the injynction was’ sustained’till the in- 
tervening party “pay the ithe — six 
3 * | hondred dollars.” | 
7 1 " _-. "Phe intervenirig party hanisii a 
q The record shews that in'the answer of the, - 
appellee fo the appellant’s interrogatories, the 
following facts'were disclosed: © . ° 
- Tie appellée’ bought the slave. with the in. 
tention of delivering him to Jacob, as soon as 
the latter repaid whatever the former became 
. obliged to pay for the slave. It’ oes agreed, 
Vou. a(n. s.) 67 


& 





“i a } 
yoni rs inability to repay, the slay 
nAGOS should be at auction; and the latter shoul 
4 hares only have a. claim for so much the price ¢ 
|. Monsax.. remained after the former: was fully repaid. 
. _. ‘Accordingly’ the bill of'sale was made to the” 
former, who gave his own note for the price. 7 
Jacob paid the first"notg of the Plaintiff, 2 di 
two hundred and eighty dolldts of the second, 
the balance, six han ‘dollars, was paid'wit 1 
money borrowed by ’ plaintiff. on his gk 
responsibility. © (7 Fs ee 
1. The appellant urgeshe geen is not 
the owner of the'slave.  , a ye 
2. Ifhe has any right, it is only against iptoael 
3. If the court be .not’ of this opinion, then’, 
the appellee ought to be; decreed, to pay: the? 
appellant the $280 paid by Jacob. . 
We think the parish court didaiagiee “The a 
sale is not an absolute one, as it appears on). 
the face to be;. but, the appellee has candidly a | 
disclosed its character. The appellee’s‘ob- 9 
ject was, to have the best security he could for 
the money he might advance. He. .took a bill - , 
ofsale which he agreed to cartel on hi re- § 
ceiving his disbursements, ifJacob could repay 
them; and promised, ifhe could not, to sell the ‘— 
slave at auction, and after reimbursing’ higgell, 4 
pay J = the balance. 


4 





ee not disturbalie a app ee 
by. compelling him to séll, tHe” 
_ former can dogrio more. # 
‘- right to compel.the appellee tos 
4 in the present case, 80,08 to b 
| 4, the payment ofthe costs of the suit brought by 
4 * the vr and this postpone 
his right te.be paid his advance. 
if the appellant wishes t ave the slave sold 
\ on his. execution, . he must*do that which his 
~ debtor would be bound.to do, befigge he could’ 
» have, or sell the slave;.. reimburse the appellee 
Y the six. hiydred dollars mn hon pa art the’ - 


. vendor of the slave. 


Mt me ( en ordered, adjudged siitti de- ? 
\4 _ greed; “th | judgment of the vaio Coert 


be affir the wee 


EM Rccomafer the plaintf, Dern fan the. 
defendant... — 


AF: 


Fee, . wey he ates i 
A apts. Wien 





